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The recent To ronto Transit Commission v. Gottardo Construction

Limited and CGU Insurance Company of Canada decision of Madame

Justice Kiteley of the Ontario Superior Court of Justice, released

December 18, 20 03, is important in its analysis of bid acceptance in

response to a two-step tender call.

The case invo l ved an action by the Toronto Transit Commission

( “ T TC”) against Gottardo Construction Limited, a tendering

c o n t r a c t o r, and Gottardo’s bonding company, CGU Insurance

C o m p a ny of Canada.  The TTC claimed that Gottardo, hav i n g

submitted the low tender for a bus garage construction project in

response to a public tender call, was liable to the TTC for damages for

refusing to enter into a construction contract and perform the wo r k .

The TTC also claimed on the bid bond issued by CGU and submitted

by Gottardo.  

At trial, counsel for the TTC relied on the principles enunciated by

the Supreme Court of Canada in the landmark decision of R. v. Ro n

Engineering & Construction (Eastern) Ltd., which the TTC argued wa s

"remarkably similar" to the case at issue.  Ron Engineering, d e c i d e d
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in 1981, laid the framework for the Contract A/Contract B model

for competitive tendering in Canada.  Under Ron Engineering, i t

was held that an ow n e r ’s call for tenders gives rise to two separate

c o n t r a c t s :

Contract A: A unilateral contract between the owner and each

tenderer who submits a compliant tender in response to the

ow n e r ’s tender call; and

Contract B: A construction contract between the owner and

successful tenderer, once the owner accepts one of the

compliant tenders, within the stated time for accepting tenders.  

The Defendants resisted the TTC ’s claim for damages and forfeiture

of the bid bond on several grounds, but primarily on the basis that

no tender contract (Contract A) came into existence betwe e n

Gottardo and the TTC because there was an “error on the face of

the tender”, according to the tender documents called for by the

T TC, which error was known to the TTC before it purported to

accept Gottardo’s tender.  Further, the Defendants argued that

G o t t a r d o ’s tender could not be accepted because it was non-

compliant, in that it did not include all of the requested tender

d o c u m e n t s.  Madam Justice Kiteley, in dismissing the TTC ’s claims,

ruled in favour of the Defendants on both grounds.  Of particular

significance in this case, was her Honour’s analysis of the TTC ’s

t wo-step tender call process, which required Gottardo and the other

tenderers to submit additional tender documents after the initial
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closing date for the first set of tender

d o c u m e n t s.

B r i e f l y, the significant facts of this case were as

f o l l ows :

• The TTC issued a public tender call in

October 2000 with respect to a bus garage

construction project.

• The TTC ’s Instructions to Te n d e r e r s

established the following two-step tender call:  

( i ) The first, or preliminary, step required

Gottardo to submit, by a December 20 ,

2000 closing date, a prescribed Te n d e r

Form, Bid Bond, Agreement to Bond

and Alternatives List; and

( i i ) The second step of the tender call

required Gottardo to furnish, within

t wo business days of a written request

from the TTC, additional tender

documents including, a Cost

B r e a k d own Summary, a list of

G o t t a r d o ’s current contracts and

r e f e r e n c e s, and information on

G o t t a r d o ’s qualifications, including

bond and credit information.

• Gottardo submitted the initial tender

documents by the closing date.

• In response to the TTC ’s written request,

Gottardo subsequently submitted a Cost

B r e a k d own Summary that contained a

different price than the Tender Fo r m .

• Gottardo failed to furnish the other tender

submission documents requested by the

T TC .

• The TTC purported to accept Gottardo’s

t e n d e r.  When Gottardo refused to enter

into a construction contract for the project,

the TTC awarded the contract to the next

l owest bidder who had submitted the

requisite Tender Documents and

commenced action against Gottardo and

the bonding company.

The Court accepted the uncontrove r t e d

evidence that Gottardo had made an honest

and inadvertent arithmetical mistake in its

initial tender price, which was communicated

by Gottardo to the TTC after the deadline for

submitting the initial tender documents, but

before the TTC had given any consideration to
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the tenders and before the TTC had altered its

position in reliance on Gottardo’s tender.

The Defendants maintained that, in accordance

with the terms of the TTC ’s Instructions to

Te n d e r e r s, both sets of tender documents

( c o l l e c t i vely the "Tender Documents") we r e

required for a valid, compliant tender.

M o r e ove r, the Defendants established that the

Cost Breakdown Summary submitted by

Gottardo, in response to the TTC ’s written

request, contained a substantial discrepancy

with respect to the cost of the work that could

not be reconciled with the price in the Te n d e r

Form.  The Court accepted that when the

Tender Documents were read together, there

was an "error on the face of the tender"

submitted by Gottardo.  The Court further

found that Gottardo’s failure to submit all of

the required second step Tender Documents

rendered Gottardo’s tender non-compliant, and

incapable of acceptance by the TTC .

Throughout the trial and in argument, the

Defendants urged the Court to focus on the

terms of the TTC ’s Tender Documents, in order

to distinguish the facts of this case from the

facts in Ron Engineering. The TTC maintained

that the second step Tender Documents

requested after the closing date were irreleva n t

to the TTC ’s deliberations and merely “belt and

suspenders” information.  The Court did not

accept the TTC ’s arguments on this point and

focused on the mandatory language of the

T TC ’s Instructions to Te n d e r e r s, finding that all

of the Tender Documents were significant to

the TTC ’s evaluation process, stating:

“In an open, public and transparent

process such as that contemplated by

the Instructions to Te n d e r e r s, TTC

expected to vigorously assess the

commercial strength of all of the

bids and needed the Clause 7.2

documents to do so.”

a n d

“I find that Contract A could only be

created when the following steps had

occurred:  TTC issues the Instructions

to Tenderers; in response, a

contractor makes a bid; TTC

demands that Clause 7.2 documents

and information; the contractor

responds to that demand; TTC

conducts the evaluation and

acceptance pursuant to Clause 8

along with Clause 11 . ”
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Clause 8 of the TTC ’s Instructions to Te n d e r e r s

required each tenderer to submit a tender that

was "fully responsive to the Tender Documents"

and stipulated that the TTC ’s evaluation of

tenders would be based on, among other

t h i n g s, the information requested by the TTC

after the closing date.

The Court found that in addition to the error in

the tender price, evidenced when the Te n d e r

Documents were read together, Gottardo’s

failure to submit all of the second step Te n d e r

Documents resulted in a tender that was non-

compliant with the TTC ’s tender call.  The

Court stated:  

“Absent the clause 7.2 documents

and information, I agree with the

defendants that the Gottardo bid

was non-compliant.  Clause 8.7

a l l owed the TTC to wa i ve non-

c o m p l i a n c e.  Howe ve r, it is

reasonable to infer that only a

compliant tender would be accepted.

The owner cannot rely on clause 8.7

to accept one of the bids contrary to

the terms of the bid soli c i t a t i o n . ”

In spite of the TTC ’s protestations, the

Court found that Gottardo’s tender wa s

non-compliant and in doing so, accepted

the Defendants’ contention that a tenderer

can rely upon its own non-compliance to

avoid the formation of Contract A.  The

Court further accepted that tender

compliancy was to be determined by the

very terms of the TTC ’s tender call.  

Although not mentioned in the Court’s decision,

evidence was adduced on the cross-examination

of the TTC’s witness at trial of the TTC’s current

form of Instructions to Tenderers, which had

been revised so that the second step tender

documentation was no longer mandatory.

In summary, this appears to be the first

Canadian judicial ruling to consider the

effect of a two-step tender call on the

formation of Contract A. Further, it is one of

s e veral recent cases since M . J . B. Enterprises

Ltd. v. Defence Construction (1951) Ltd.,

[1999] 1 S.C.R. 619, where a contractor has

successfully avoided Contract A obligations

and the collateral obligation to perform a

construction project, by reliance upon its

own non-compliant tender.2

2 Graham Industrial Services Ltd. v. Greater Vancouver Water District ( B.C.C.A., December 1, 20 03).  Derby Holdings Ltd.
v. Wright Construction Western Inc. ( 2000), 17 C.L.R. (3d) 64 (Sask. Q.B.), upheld [20 03] S.J. No. 588 (Sask. C.A.).



J A N U A R Y  2 0 0 46

Justice Kiteley further found, in obiter dicta,

that the TTC ’s Instructions to Tenderers we r e

f l awed in their failure to include a prov i s i o n

entitling the TTC to look to the Bid Bond for

compensation, noting:

“The Instructions to Tenderers is

silent as to the consequences vis-à-

vis the bid bond if a contractor

declines to enter into Contract B.

The contractor will be exposed to

d a m a g e s.  Howe ve r, there is nothing

in the TTC ’s own Instructions to

Tenderers which entitles the TTC to

keep the bid bond or to look to the

bid bond for compensation.  Even if

Contract A has been breached, the

T TC on the terms of this contract,

has no right to retain the bid bond

and therefore must deliver it up.”

The obvious lesson from this case is that

owners and consultants, alike, must pay careful

attention to the drafting of tender documents,

since ultimately, tender disputes, as with any

other contractual dispute, are decided on the

unique facts of each case and in particular, in

accordance with the terms and conditions of

the tender call and the related documents upon

which tenders are submitted.  

Common sense suggests and the writer’s

experience in this case and in others confirms,

that by complicating the process through the

introduction of additional steps and/or

mandatory requirements, owners significantly

increase the odds that one or more of the

tenderers will fail to comply with all of the

additional requirements, or that a tenderer may

use the opportunity to establish a mistaken bid,

to avoid contractual obligations.  Further,

owners who insist on using a two-step tender

call process may find that, not only are they

precluded from recovering damages from a low

tenderer seeking to avoid a contract, but that

they are subject to challenges by the other

tenderers on the grounds that a contract cannot

be awarded to a tenderer who is not in

compliance with all of the mandatory tender

r e q u i r e m e n t s. 

In an area that is already ripe with litigation,

owners should decide whether the benefits to be

d e r i ved from such a process outweigh the risks.  

M a t t h ew R. Alter

Borden Ladner Gervais LLP

Tel: 416 - 367- 619 6

Fax: 416 - 361 - 2728
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W H E N  I S  A  T E N DE R  N OT  A  T E N DE R :   G R A H A M R E V I S I T E D

By Christopher O’Connor and Douglas R. Sanders, P.Eng.

The Court of Appeal has issued reasons in

G raham Industrial Services Ltd. v. Greater Va n c o u v e r

Regional District (B.C.C.A., December 1, 2003). 

In Graham, the owner had pre-qualified four

bidders, each of whom submitted tenders .

Graham, one of the four bidders, submitted a

bid but, shortly after tenders closed, determined

that its bid contained a significant error and

informed the owner that it was withdrawing its

bid.  Later, Graham advised that its bid was

incapable of acceptance because it had failed to

comply with a number of mandatory, material

requirements.  Despite such, the owner sought

to accept Graham’s bid.

The B.C. Court of Appeal in G ra h a m d i s m i s s e d

the appeal of the owner and held that a

submission only becomes a tender if it complies

with all mandatory, material requirements.  As

such, any clauses within the tender documents

that purport to permit an owner discretion to

accept bids irrespective of whether they are

compliant cannot save materially non-compliant

t e n d e r s.  Howe ve r, although the Court did find

that a discretion clause is effective in permitting

an owner to wa i ve non-material non-

c o m p l i a n c e s, the Court further held that the test

for determining whether a bid is compliant is an

o b j e c t i ve one.  On the facts in G ra h a m, the Court

held that Graham had failed to meet two

m a n d a t o r y, material requirements and, as such,

its bid became a counter-offer, but that such

counter-offer was revoked before the purported

acceptance by the ow n e r.

The Court briefly considered the case of K i n e t i c

Construction Ltd. v. Comox Strathcona (Re g i o n a l

District), 20 03 BCSC 1673.  In K i n e t i c , the B. C .

Supreme Court found that a non-compliant

tender was capable of being considered a counter-

offer and could be considered alongside

compliant tenders.  The Court distinguished

K i n e t i c on the basis that Graham had sought to

w i t h d r aw its "counter-offer" before acceptance,

unlike the non-compliant bidder in Kinetic. T h e

Court wa s, we believe, aware that K i n e t i c is under

appeal and refrained from commenting on

w h e t h e r, from a fairness and equity standpoint,

the Court in Kinetic was correct in permitting an

owner to consider both compliant and non-

compliant tenders together.

Owners should be aware that clauses that purport

to permit acceptance of bids that are materially

non-compliant are ineffective.  Owners should

also be careful in drafting their tender documents

such that only absolutely necessary elements of

the bid are shown as mandatory.

Christopher J. O’Connor, C.Arb., FCIArb.
Borden Ladner Gervais LLP
Tel: 604-640-4125
Fax: 604-622-5825
Email: coconnor@blgcanada.com

Douglas R. Sanders, P. Eng
Borden Ladner Gervais LLP
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Email: dsanders@blgcanada.com
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These articles were created to keep you abreast of recent legal

developments in the law of tendering.  They provide only genera l

i n formation, and do not constitute legal or other pro f e s s i o n a l

a d v i c e.  Re a d e rs are encouraged to obtain legal advice from a

competent professional re g a rding their particular circ u m s t a n c e s.

If you would like to receive a copy of either of these decisions,

please contact the authors.


